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Before the
FEDERAL COMIIUHlCATIONS COMMISSION

Washington, D.C. 20554

In the Matter at

Impl_entation of section 10 of
the Cable COn&maer Protection
and comPetition Act of 1992

)
)
)
)
)
)
)

Indecent Programming and Other )
Types at Materials on Cable Access )
Channels )
---------------)

MM Docket No. 92-258

JOINT COMMENTS OF TIIB ALLIUCB FOR COIlMUNI'l'Y MEDIA,
THE ALLIANCE POR COImUJrlCATIONS DEMOCRACY,

'!'HE AMERICAN CIVIL LIBBRTXBS UNION AND
PBOPLE FOR THE AMERICAN WAY

These c~nts are being jointly filed by The Alliance

for Co-.unity Media (foraerly the National Federation of Local

Cable Progr....rs), The Alliance for Ccmaunications Democracy,

The ~rican civil Liberties Union, and People for the

American Way. Thes. four non-profit cOrPOrations represent

organizations and individuals who use public, educational or

governaental ("PEG") and leased access channels either as

progr...ers or as viewers. Their co_nts are sub.itted in

response to the Notice of Proposed Rul_king adopted by the

ccmaission on Nov8llber 5, 1992 and released on Nov8llber 10,

1992, whereby the co..ission proposes to promulgate a rule

pursuant to Section 10 of the Cable Television Consumer

Protection and ca.petition Act of 1992, Pub. L. No. 102-385,

106 Stat. 1460 (1992). The Ca.mission's Proposed Rule is

contained in ApPendix A of its Notice. It would place

restrictions on PEG progr...ing that contains "obscene
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aaterial, sexually explicit conduct, or material soliciting or

proaoting unlawful conduct. R It would also place restrictions

on allegedly RindecentR progr...ing on leased access channels.

The_ c~nters fUlly support the goal that apparently

underlies Section 10 and the ca.ais.ion's Proposed Rule -- the

protection of ainors fraa cable progr...ing that their parents

find unsuitable for children. However, for a variety of

reasons, we cannot support the regulatory ..chanisa chosen by

Congress and the ca.aission. Before stating our objection.,

we place Section 10 and the cc.aission's Proposed Rule in

context.

A. The 1984 Act. -- The Cable Co-.unications Policy Act

of 1984 (Rthe 1984 ActR) added Title VI to the Communication.

Act of 1934. As Congress's first direct legislation conc.rn­

inq cable, the 1984 Act was in part conc.rned with derequlat­

ing cabl. rat.s, which was thouqht nece.sary to .ncourage

prosPerity in an ..erginq industry. See gen.rally H.R. Rep.

No. 628, 102d Conq., 2d S•••• 28-29 (1992).

At the sue tiae, Conqr••s was .qually conc.rned with

preventinq local cable oPerators fraa exercising sole pro­

gr...inq choice. Th... OPerators are oft.n owned by aedia

conqloaerates that also have own.rship inter.sts in the pro­

gr_.rs chosen by th.ir cable subsidiari.s. Even When

progr....r ownership is not an issue, Rcable conqla.erates

have shown th_.lv.s to be caPabl. of usinq th.ir doainant

position in .lectronic .adia distribution to obtain econaaic
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advantages from those prograa channel. they agree to deliver,

and to allow these financial conaid.rations to etictate which

particular co..unication optiona to off.r the public they

ostensibly s.rve." Don R. LeDuc, "Unbundling" the Channels;

A Functional Approach to Cable TV Legal Analysis, 41 Fed.

Co... L.J. 1, 8 (1988).

To that end, congr... incorporated into the 1984 Act

leased acee,s provi.ions that require a cable operator to

"designate channel capacity for ca.aercial use by persons

unaffiliated with the operator." 47 U.S.C. I 532 (b) (1). Thi.

legislation specified that "[a] cable operator shall not exer­

cise any .ditorial control over any video programminq pro­

vided" over leased access channels. 47 U.S.C. S 532(c)(2).

Accordinq to the legislativ. history of that Act,

"A requir_nt that channel. be _t a.id. for third-party
c~rcial acce.s separate, editorial control over a
limited nUJlber of cabl. channel. froa the owner.hip of
the cable sy,t.. it'.lf. Such a requir...nt i. fundaaen­
tal to the qoal of provieting .ub.criber. with the etiver­
sity of information .ources int.netect by th. First Aaend­
ment." H.R. R.p. No. 934, 98th Conq., 2d S•••• 31
(1984), reprinted in 1984 U.S.C.C.A.N. 4655, 4668.

Conqress was not only worried about financial disincentiv.s.

Lea.ect acc.s. was al.o viewed a. a way to insure .ub.criber.

"progr_inq which represents a .ocial or political vi.wpoint

that a cable operator does not wi.h to di••_inat.... Id. at

48, 1984 U.S.C.C.A.N. at 4685.

The 1984 Act also included provi.ions that allow local

franchising authorities to establish PEG access channels. By

then, PEG had a lonq hi.tory of havinq been incorporated by
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local authoriti.s into th.ir tranchi•• agr.ements. The

earli••t public acce.. cbann.l. bad appeared in the early

1960's, .ee Daniel L. Brenner et al., Cable Teleyision and

other 10nbroodcast Video I 6.04[2], at 6-32 (1992), and by

1969 the commission had i ••ued an Ord.r in part "encouraginq"

PEG, FCC 69-1170, 20 F.C.C.2d 201, 206-07 (1969). The 1984

Act thus did not create PEG: rather, it ratitied the efforts

in this area by localiti•• aero•• the country, and it as.ured

other franchi.ing authorities of their ability to require PEG

channels in their tranchi.e agre~ts.

PEG, a. i. true ot lea.ed acce.s, addr••••• the bottle­

necking that occur. when operator. iIlped. sub.criber access to

the full variety of cable proqr_ill9, whether out of ccmaer­

cial concerns or hostility to diverse programming. Congre.s

therefore .pecified that "a cable operator shall not exerci.e

any editorial control over any public, educational, or govern­

mental use of channel capacity." 47 U.S.C. I 531(e). In

doing so, Congress pUrPOsefully recoqnized that PEG was a pub­

lic forua:

"Public access channel. are otten the video equivalent ot
the .Peaker's .oap box or the electronic parallel to the
printed leatlet. They provide group. and individuals who
generally have not had acee.. to the .l.ctronic .adia
with the opportunity to becoae .ource. ot intoraation in
the .l.ctronic aark.tplace ot idea•• " H.R. Rep. 10. 934,
SUPra, at 30, 1984 U.S.C.C.A.I. at 4667.

While thus .eeking to a••ure the greatest diversity of

cable programs, the 1984 Act wa. also conc.rned with protect­

ing unsupervi.ed children trOll all tyPes of cable proqram­

aing -- be it on general or access channels -- that their
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parent. found unsuitable. Conqre.. therefore enacted a

"lockbox" provision, now codified at 47 U.S.C. I 544 (d) (2)(A),

which requires all cable operators to make lockboxe. available

to their .ubscribers. Accordinq to the legi.lative history of

the 1984 Act, Congress

"recognize[d] with respect to cable the need to provide
for the restriction, within constitutionally perais.ible
grounds, on the availability of prog~inq, which .ight
not be obscene, but is nonathelessind.cent, if children
are going to be adequately protected from exposure to
such ..terial. Thus, [47 U.S.C. I 544 (d) (2) (A)] provides
one ..thod for d.alinq with obscene or indecent progr_­
.ing by requiring every cable operator to provide to any
subscriber upon request a device (often referred to as a
'lock box') which is capable of restricting the viewing,
during any period .elected by the subscriber, of a cable
service which contains em.cene or indecent progr_ing.
The Comaittee bel ieves that the r.quir..ent that th••e
d.vice. be furnished (by Al. or 1....) by th. cabl.
operator provides one .eana to effectively restrict the
availability of such progr_inq, particularly with
respect to child viewer., without infringing the First
ADlen4Jlent rights of the cable operator, the cabl.
progr....r, or other cable viewers." 14. at 70, 1984
U.S.C.C.A.N. at 4707.

Thus, in 1984, Congress specifically accounted for the first

..endllent rights of progr_rs and viewers when it adopted

lockboxes as the l.ast restrictive aeans for effectively

protecting children. Pursuant to court order, see~ v.

lQC, 823 F.2d 1554, 1579 (D.C. Cir. 1987), cert. denied, 485

U. S. 959 (1988), the ccmaission ha. subsequently required that

lockboxes be capable of blocking all channels carried on a

cable syst_, inclUding PEG and leased access channels. See

FCC 87-306, 2 F.C.C.R. 5893, , 9, at 5894 (1987).
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B. PEG and Laalad Agee•• ,JI -- PEG accel. channell

bave by any ..alure abundantly fulfilled the hope that they

would became a robult -electronic ..rketplace of ideal- in

tho.e co_unitie. where they are provided for and .upported

with adequate re.ource••V Firat, PEG proqr...ing i. a

widely diver.e .ix fram nuaerou. aource.. Some 2,000 center.

produce about 10,000 hour. of local proqr_inq a week. CAble

Teleyilion Regulation (Part 2)« 1990; Bearing. on B.R. 4415

Batore the U.S. Bou.e o( Repruytatiye. Subgomm. on Tele­

CQJPIPUDicotion. and Finance of t:ba COM. on Inergy and cow-

aeree, 101.t Cong., 2d S•••• (1990) (te.tiaony of Sharon

Inqrahul, on behalf of the Rational Federation of Local Cable

Proqr....r.) • An annual video fe.tival known a. the Bometown

USA Video Fe.tival i. dedicated to .howcaling the belt of

local origination and PEG channel productions, and in 1990 it

attracted 2,100 entrie. fram 360 cities in 41 .tate••

Patricia Aufderheide, cabl, Tal.yi.ion and th, Public

JI The de.cription that follow. i. baaed in very large
_...ure on Patricia AUfderheide, COhle Talevi.ion and 1;he
Publig Interatti, 42 J. Ca.a. 52, 58-60 (1992), which i.
included in the Appendix that i. pre.ented with the.e co-.ntis
(hereafter, -App. -) a. Exhibit A. Dr. Aufderheide teach.. in
the School of Ca.aunication at The Aaerican Univer.ity of
Wa.bington, D.C., and greatly a••i.ted in the preparation of
the., comaent••

11 The robu.t quality of acce•• proqr_ing bas attracted a
great deal of pre.s attention. See App., Bxh. B , C (ex_ple.
of article.). Indeed, cable operatora bave often touted
acce•• channel. when truapeting the public good furthered by
their .y.t_. See App., Em. D-G.
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Interest, 42 J. Coma. 52, 58 (1992) [hereinafter Cable Tele­

Vision] (App., ExIl. A).

Second, access channel. are widely viewed in tho.e com­

munities where they are available. Approximately 30 million

ha.e. or 70 .illion People are provided with an acce.. channel

on their cable .yst_. lfar9ie Nichol.on, cable Acc••s; A

Cgwaunity CoguDicatigna Bgpurpe tor Honprotits, Bull. 3

(Benton Found., Wa.hington, D.C.), Apr. 1990, at 7 [herein­

aft.r CAbI. ACgas.].

"One BUlti.ite .tudy abows that 47' of cable viewers
watch cc.aunity ace... cbanJlel., a quarter of th_
at lea.t thr.e tille. in two VHkI1 46' say it was
".oaewhat" to "very" iJIportant in decidinq to .ub­
.cri.be to or r_in with cable. [Frank Jaai.on,
CQIIIlWity Pr9SV'-ina Vienrwhlp study COlIpO.it.
Profil. (1987) (App., Bxb. R).] Another .tudy,
commi••ioned by Acce•• Sacr_nto, abowed that two­
thircla of cable .ub.criber. who knew about the
channel watched it. [Ace... Sacr..ento, llil
Audigc' survey linding. lapgrt (1991) (App.,
Exb. I).]" Cable Tel.vi.ion, supra, at 58.

Siailarly, Hortbwest cc.aunity Televi.ion found that 50' of

sub.cribers who could rec.ive their progr_ing watched it

"frequent[ly]" or "occa.ional[ly]," and 46' rated this

prOCJr...ing "very valuable" or "sa.ewbat valuable." willi..

Morris, HQrthyest cggunity T.I.yision Subscriber Studv (1992)

(App., ExIl. J).

Finally, PEG progr_inq 'PlaU to a mUltitude of vital

local i ••ue.. GoVernaent and educational channel. aay feature

.uch prOCJr_ing as city council and .chool board .eetings,

local sport. events, religious prOCJr_ing or a videotext

co_unity billboard. Cable TeI'Visign, supra, at 59.
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colleges use access channels not only to teach cla••es, but

also to present .ore sPecialized studies, such as an examina­

tion of the i_iqrant experience throuqh oral histories.

Diana Aqosta et al., ThII Participa1ja BGOrt: A cas. study of

Public Ape••s cable Teleyision in New York State 45, 53 (1990)

(App., Exh. K). Voluntary associations also use public

acces., includinq, for instance, the BUllaDe SOCiety in

Fayetteville, Arkansas, which proaoted it. adopt-a-pet pro­

qraa, Cable Agee•• , IUpra, at 13, and the Ani..l Biqht.

Kinship of Austin, Texas, which produce. the "ARK Forull" on

ani..l and environaental riqhta, a proqraa that pro.ote. it.

low co.t spay/neuter proqraa, .14. at 51. A _usieal education

serie. i. sponsored by the Los Anqeles Jazz Society. ,ld.

at 39.

Moreover, PEG acces. channels are often the forull for

core political debate. The Wriqhtwood IJIProv...nt .bsociation

of Chicaqo, for instance, u.ed public acce.s to marahal sup­

port for a "hoae equity" referendWl. 14. at 30. In Taapa,

Florida, public acce.s cable provided the primary info~­

tional vehicle for citizens concerned about a county tax that

was defeated in a record voter turnout. Cable Television,

supra, at' 59. "Also in TAJlPa, the educational cable access

sy.t..I. airinq of school board ..etings has re.ulted in

va.tly increased public contact with .chool board 1DUIbera."

.lsi. at 59. In Hew York City, Paper Tiqer television rlCJUlarly

produce. proqr... that are sharply critical of the ..dia. .l4.

at 60-61.
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Austin, Texa., i. ha.e of one of access cable'. oldest

public affairs talk shows. cable Ta1eyision, .upra, at 60.

The LeaCJ\le of WOllen voter. of Bucks county, pennsylvania

produces the ongoing video dacu.entary .eries, "AT ISSUE."

Cable Acce•• , .upra, at 57. Public acce•• ha. a1.0 be811 host

to viewpoint. a. diver.e a. those of lefti.t critic. of the

Gulf War (in Deep Di.h TV'. national .eries) and tho.e of

con.ervative Rep. Newt Gingrich (R-GA), who hoated half-hour

.hows produced by th. Washington, DC-basad AIlerican citizens'

Tel.vi.ion (ACTV). CAb1. Te1eyisipn, IUpra, at 60-61.

Given the vital ro1. that PEG ha. assuaed, it is not sur­

prising to find that it. proqr...ing i. at time. controver­

sial. For example, the XU JUux JUan ha. circulated national

proqrUll for local viewinq. Gaorc)e H. Shapiro, Litigatign

Concerning Challenges tp the Franchis. Proc•••. Prggr"ing

and Acce.s ChaM.1 Bequirgang. and Franchi.e rus, in 1

CAbI. Teleyisign Lay 1990; Rcyisiting the Cable Act 341,

I III, ! F., at 409 (Frank W. Lloyd ad. 1990). In th••pirit

of robust debate that is appropriate to an open electronic

marketplace of id.as, the Klan proqraas spurr.d civil liberty

and ethnic ainority orc)anizations to use the acce.. .ervice in

response, which th••• groups have continued to do. Daniel L.

Brenner, sUPra, S 604[7], at 6-42.2 (1992).

Leased access ha. not to date be.n a. succ.ssful a. PEG.

Cabl. operator. have ex.rci.ed th.ir ..rk.t power to price

l.ased acce.s out of the range of .o.t proqr....r., a. th.

Senate recogniZed in the legislative history of the 1992 Act:
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·The cabl. operator i. a1ao.t certain to bave
int.r••ts that claa vith that ot th. proqr_r
_king to ua. l_aed aCOM. cbannel.. It th.ir
int.re.t. wer••1IIilar, the operator would bave been
aore than willing to carry the proqr....r on regular
cable channels. Th. operator thua bas alr_dy
decided for any nWlbar of raaaona not to carry the
proqr_r. For axaaple, the operator ..y balieve
that the proqr_r aig'bt COIIp8te with proqr_inq
that the [operator] owna or control.. To perait the
operator to ••tabli.b the 1_.ed acc••s rate thus
aalte. little .en••• • s. "p. Ro. 92, 102d Conq.,
1.t s•••. 31 (1991).

Conqr••• thus found that leased access was unelerained by the

.y.t.. of operator-••tabli.bed rat.. that exi.ted from 1984

until pas.aq. of the 1992 Act.

C. The 1992 Act. -- During the periocl of federally

manelatacl rat. elerequlation uabereel in by the 1984 Act, the

cabl. indu.try .xperiencacl tr_ncloua qrowtb. In the seven

years followinq passaq. ot the 1984 Act, cable pen.tration

incr.ased trca thirty-s.v.n to sixty-one percent of television

bousehold.; monthly revenue incr.a.ed trom $18.94 to $31.51

per subscriber; and aclverti.inq rev.nu. increased from $600

million to $3 billion. H.R. R.p. No. 628, suPra, at 29.

Cable-s qrowtb .purred renewed conqressional .crutiny of

the inelustry. Since the beqinninq ot october 1989, for

exaaple, the Senate Ccmaitt.. on Cem.erce, Scienc., and

Tran.POrtation beld eleven bearinq. on cable televi.ion.

S. Rep. No. 92, .uPra, at 3. Thi. over.iqbt cul.inated in

1992 when Conqre.. overrocle a pre.idential veto ancl enacted

the Cable Televi.ion Con.uaer Protection and competition Act

of 1992 (·the 1992 Act" or "the Act·).
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Neither of the bills that originated the 1992 Act con­

tained any provision that even reaotely reseilbl.. what is now

s.ction 10. Rath.r, both bills, as well as the bearings and

c01llllitte. reports on .ach of thea, w.r. prado.inantly con­

cerned with i.su.s related to rate re-requlation, local ".ust

carry" rule., custo••r service practice., and industry inte­

gration and concentration. s_ s. Rep. 110. 92, supra: H.R.

R.p. No. 628, supra.

Portions of the original bills did evince a concern for

leased acce.s. Thus, what is now section 9 of the Act

strengthens lea.ed acce.. by introducing rat. regulation tor

those channels, und.r wbich the C~is.ion aust establish

aaxiaua reasonable rates and r_sonable ter1lS and conditions

for carriage. Aa the leqi.lative hi.tory of this provision

discloses, rate requlation is expected to "incr_s[e] cer­

tainty and the use of these chann.l.... s. Rep. 110. 92, agpra,

at 32. Siailar1y, by encouraging the use of leasad access by

"proqr_ing source[s] which devote [ ] substantially allot

[th.ir] proqr...ing to coverage at .inority viewpoints, or to

proqr...ing directed at I18J1bers of .inority groups,"

Section 9(c) at the 1992 Act further "as.ur.[.] that the

wide.t PO••ible diversity ot inforaation sourc.s are ..de

available to the public," S. R.p. No. 92, sUPra, at 29 (cita­

tion o.itted).

D. Partinant Awandwcnt. in the 1992 Act. -- After both

houses held hearing. and i ••ued reports concerning the bills

that were to beco.. the 1992 Act, tho.. bills were .edified by
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two ..encblents directed at controlling the content of cable­

casts that were sexually explicit or otherwise de..84 to be

objectionable. First, both the Bouae and Senate bills were

modified by what was to beco_ Section 15 of the Act. 138

Cong. Rec. S589 (dailyed. Jan. 29, 1992)~ i4. at B6528-30

(daily ed. July 23, 1992). Tbis provision is entitled "Notice

to Cable Subscribers of Unsolicited Sexually Explicit

Progr_. " It requires a cable operator to notify subscribers

at least thirty days before they· are provided any "preaiUll

channel" -- defined as a pay service that offers aovie. rated

by the Motion Picture Association of AJaerica ("MPAA") X, R or

NC-17 -- as part of a free prOJlOtion. The subscriber ..y then

request that the operator block the transmission of this

channel to hi. heme, and the operator aust comply.

The legislative history of Section 15 disclo.e. that the

provisions of this ..enaent were purpo_fully crafted to be

similar to the subscriber-initiated lockbox requir...nt of 47

U.S.C. I 544(d) (2) (A), Which the viewer can use to block

programs on pre-existing channel.. As the Senate sponsor

recognized, under Section 15, "[t]he sub.criber aust call the

cable coapany and ask that the channel be blocked or that the

cable company provide a lockout device." 138 Cong. Rec. 8589

(daily ed. Jan. 29, 1992) (stat...nt of Sen. Belas).V

v We note that Section 15'. syst.. of subscriber-initiated
blocking i. probl_tic for a r_son unrelated to the concern.
of these coaaents. Becauae the MPAA rating sy.tea does not
provide the safeguards required by the first aaendllent, lotion
Picture AIIs'n, v. Spac1:er, 315 F. Supp. 824, 825 (B.D. Pa.

(continued••• )
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The second such amendJaent was seetion 10. In contra.t to

section 15, section 10 did not ari.. as an ..endJlent in both

houses of Conqress. Rather, it va. offered in three different

part. a. floor ...ndaent. on the la.t leqislative day before

the S.nate approved it. bill. s.nator H.l.s first proposed

sub.ection. (a) and (b) with raqard to l.ased acce... lsi. at

S646 (daily ed. Jan. 30, 1992). Senator Fowler imaediately

added sub_etion (c) for PEG. lsi. at S649. S01I8 time later,

Senator H.l_ added subs.ction (d) which abroqate••tatutory

i.aunity for cable oPerator. if th.y are found to have carried

on PEG or' l ....d ace... any proqraa that Winvolve. ob.cene

material. w lsi. at S652. No provi.ions similar to any of

Section 10'. four subsections were introduced in the House.

Also in contrast to section 15, Seetion 10'. provisions

are not even r_otely analoqou. to lockboxes or any other

sy.t_ of .ub.criber-initiated blockinq. Rather than relying

on .ubscriber-initiated blocking, Seetion 10 allows an

operator to prohibit even protected speech, without reqard to

whether subscribers want to .e. it or not. It therefore

differs froa a syst_ of subscriber-initiated blocking, which

allows parents to decide what (if any) proqraJlllinq to .cr.en

froa their children.

For lea.ed acc.ss, seetion 10(a) allows cable operators

to prohibit proqr...inq that the operator wreasonably

j/ ( •••continUed)
1970), qov.rmaent requlations ..y not rely upon it, SYQpe v.
Lubbers, 560 F. supp. 1328, 1334 (W.D. Mich. 1983).
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believes" is indecent. If the operator does not prohibit such

proqr...inq on lea.ed acce•• channel., the operator i.

required by Section 10Cb) to place all indecent proqraJIS (as

defined by the Co_ission and .elf-identified by the pro-

qr....r) on a .inqle channel and to block that channel unle••

a subscriber requests acce•• in writinq. The Camaission is

required to praaulqate leased acce•• requlations within

120 days.

Por PEG aceess, Section 10 follow. a different approach.

Section 10Cc) requires the ca.ais.ion to praaulqate requla­

tions within 180 days that will enable a cable operator to

prohibit not just sexually explicit proqr...inq, but also

".aterial solicitinq or praaotinq unlawful conduct."

In the case of both PEG and leased acce.s, Section 10(d)

abroqate. a statutory i..unity and allows a cable proqramaer

to be held liable if it carrie. any proqraa that "involve.

obscene uterial." Liability ..y be impo.ed whether or not

the operator has exercised the authority to prohibit proqraa­

lIlinq qiven to it under subsection. Ca) and (c).

In SUll, althouqh Section 10 treats PEG and lea.ed acce.s

differently, for both types of channels it allows an outriqht

ban on pUrPOrtedly offen.ive proqr_inq. Rather than

directly institutinq the.e bans, however, Section 10 follow. a

bifurcated approach. Pirst, sub.ections (a) and (c) allow

cable operators to ban the di.favored proqr...inq. Second,

subsection Cd) waives the statutory i_unity otherwise avail-
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able to those operators if they fail to ban proqramaing that

"involves obscene ..terial."

Section 10 and it. legislative history are remarkably

void of any reterence to the lockbox requirement ot the 1984

Act, now coditied at 47 U.S.C. I 544(d)(2)(4). The congres­

sional record thus contains no legislative tindings to support

a conclusion that lockbox.s have s01l8how beCOJle ineftective in

achieving the interest of protecting minors. Rather, the por­

tions ot the bill that were enacted as Section 10 were intro­

duced on the floor of the Senate without a comaittee report on

their purpose, justitication or likely effect. Even then, no

Senator so auch as purported to pr..ent a considered judgment

with respect to how often or to what extent .inors were being

exposed to cablecasts that their Parents considered unsuit­

able, despite the lockbox requi~t.

E. Tha COUission' s ProPPSad Rule. On Hov8llber 5,

1992, the ca-aission instituted the instant docket in order to

prCDlulgate a rule under section 10. Appendix A of its Motice

of Proposed Rule Making presents the COIIJDission' s Proposed

Rule, which ia intended to iapl_ent Section 10. In large

••aaure, the Ca-aiasion's proposed Rule merely reiterates the

provisions of Section 10's first three subsections, but it

omits any construction of sub••ction (d)'. i~.ition

ot liability.

The Ca-aiasion' a Proposed Rul. is accOJDpanied by a pre­

fatory Notice that generally solicits sugge.tions for regula­

tions not contained in the Proposed Rule. For example, with
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respect to the content-based regulation of PEG, it requests

comaenters to address "wether our regulations should provide

for any additional matters not expressly addressed in the

statute," and it "invite[sl interested persons to co_ent on

the.e and any other aspects 1:bat they believe would be genane

to proper impl...ntation of this provision." Notice, 14,

at 7. See also J.d. , 12, at 6 (sillilar language with respect

to leased acces.). It also speaks in general terll8 about

other POs.ible regulation. that are not a Part of the

Propo.ed Rule.

In contrast to the congressional record, the co..i ••ion's

Notice doe. recognize that locJd)oxes r_in an effective ..an.

to "control access to other cable service. on the systea or to

limit acce•• to [an unblocked lea.ed acce•• channell to others

in the hou.ehold." Notice, 9, at 5. It is nonethele••

sailar to the congre••ional record in that it, too, i. void

of either evidence or rea.on to support a conclusion that

10cJd)oxe. have soll8how becOlle ineffective in achieving the

intere.t of protecting minors frOll proqra.ming that their

parents consider unsuitable for children.

SUJlKARX

Because the first _ndaent c~nds that "Conqrass shall

make no law • • • abridging the freedom of speech," the

federal courts have held that the power to regulate ".ust be

.0 exercised as not, in attaining a permissible end, unduly to

infringe on the protected freedom." cantUll v. COOOect.icut,

310 U.S. 296, 304 (1940). section 10 and the commission'S
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Propo.ed Rule violate. this basic tenet, as we discua. in

detail below.

As an initial matter, section 10 does not e.cape first

uaendJlent .crutiny ..r.ly because the progr...inq standards

contained in sub.ections Ca) aDd Cc) are expr••••d in per­

missive t.ra.. state action is illplicatad because this

federal leqislation illpinq.. on locally-created PEG and leased

acc.ss public fora. The l.asect access blocking requir81lents

of .ubsection (b) also d.-on.trat.. direct state action.

Additionally, the threat of liability contained in subsection

(d) exerci••• coercive gov.nmant power over the operator,

thereby "convert[inq] its oth.rwi•• private conduct into .tate

action." carlin CgmaUDicatiQDI. Inc. v. Mountain States

Tel. , TAl. Cp., 827 F.2d 1291, 1295 (9th Cir. 1987), cart.

denied, 485 U.S. 1029 (1988).

Even if the prohibitions allowed by section 10 were not

consid.red state action, they would still be subject to the

first aaendJaent, for they impinge on a public forua. Local

franchi.ing authorities have, with congress's approval,

"intentionally open[ed] a nontraditional forua for public

discourse" and created a public forua for "the free exchange

of idea•• " Int.ernat;iooal Soc' y for Krishna CoDBciousness.

~ v. ~, 112 S. ct. 2701, 2706 (1992). Even private

r.strictions on access channels are therefore subject to first

uaendllent scrutiny. j/

j/ Mi.souri Knights of 'the XU IlUX Ilao v. lCansa. City. lip.,
723 F. Supp. 1347 (W.D. Mo. 1989).
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Under appropriate fir8t ..-ndaent analy.i., section 10 is

it.elf unconstitutional, for it fail. the least restrictive

.eans test. Federal law already requires cable operators to

make lockboxes available, 47 U.S.C. I 544(d) (2)(A), and these

have been recognized by the courta and the co_ission a. an

effective and non-intrusive -.ana of controlling the access ot

unsupervised children to progr_ing that their parents find

inappropriate.V Content-baaed restriction. are therefore

unconstitutional.~

By largely reiterating the statute, the Cc.ai.sion has

failed to proPO" constitutional regulations under Section 10.

First, the ccmaission' s Notice of Proposed Rul_king is

caapletely devoid of any consideration of less restrictive

..ans. The ban it envision. on all .exually explicit and

otherwise assertedly objectionable programming iapermis.ibly

reduces adults to viewing only tho.. acce.s proqraas that are

suitable for a child. For that reason, .uch bans have always

failed, even when advanced as a sell... to protect ainors fro.

television broadcasts. lI Moreover, even if such a ban could

v ~ v. ZCC, 823 F.2d 1554, 1579 (D.C. Cir. 1987), cert.
denied, 485 U.s. 959 (1988); FCC 87-306, 2 F.C.C.R. 5893, , 9,
at 5894 (1987).

~ See,~,~ v. Farre, 755 1.2d 1415, 1419 (11th Cir.
1985); <;gemitv Talevi,iAD v. Bpy Citv, 555 F. Supp. 1164 (D.
Utah 1982); 110M Box Office. Inc. v. Wilkin,on, 531 F. Supp.
987 (D. utah 1982).

11 Ac1;ion for Childran" TtlllXi,ipn v. Gk, 932 F. 2d 1504,
1508-09 (D.C. Cir. 1991), cert. danied, 112 S. ct. 1281, ADd
cert· denied, 112 S. ct. 1282 (1992). See generally Butler v.
Michigan, 352 U.S. 380, 383 (1957).
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be justifi.d, it is unn.c....rily r ••trictive in the ca.e of

cable. The comai.sion has often d.t.rmined that the far less

re.trictive option of lockbox.. .ufficiently guards children

frCDl sexually explicit proqr~ng, and it has bean supported

in this determination by C0DCJr-. and the courts. However,

the Rotice fails to off.r a raason for the co.-i.sion's change

in position, and no facts an pr~ted on the r.cord to

support that chang••

Second, because it is woefully underinclusive, the

Proposed Rule cannot be justified .s nec.ssary to serve a

c01lP8lling state interest. It airrors the statut.' s concern

for progr_ing only on PEG and l.ased acc.ss channels, with­

out prev.nting other sexually explicit or oth.rwise objection­

able cablecasts froa reaching the unsupervised children who

are a••ertedly being protected. This i. especially suspect

because Congres. has recogniZed the existence of other foras

of sexually explicit cabl.casts, but it has not given the

ca.aission the pow.r to ~.. siailar restriction. on thea.

In the end, therefor., the coaaission is constrained froa

effectively iapl...nting the goal that purports to ju.tify a

content-based restriction on .pe.ch. Instead, it. Proposed

Rule burdens only those who .peak on PEG and lea.ed access

channel. -- society'. Ie•• powerful intere.t., including

ainoritie., who otherwise have no access to the electronic

.edia.

Third, .ven as a child prot.ction ..asure, the standard

for prohibiting PEG progr_ing suffers fro. overbr.adth. It



- 20 -

is no~ liai~ed ~o the "pa~en~ly offen8ive" sexual ..~erial

tha~ cons~i~u~es indecency, and i ~ prohibits "..terial

soliciting or promoting unlawful conduct." The co_ission

itself has indicated that this standard must be narrowed, ..

Notice at 6 n.11, but it has not done so in the Proposed RUle,

... isI., App. A. In the s_ vein, the i_unity waiver

provision of Section 10 (d) is overbroad because i~ subjects

cable operators to liability for carrying not only obscene

progr_, but also those that " involve [ ]" obscenity. The

ca.mission has similarly failed ~o use its interpretive powers

to narrow this vague statutory provision.

Pinally, the co_ission has not proposed appropria~e

procedures for the prior iJIposition of these content-based

restrictions on speech. Although not always invalid~ H,

content-based prior restraints .ust be accompanied by a highly

protective syst_ of jUdicial safeguards. Because the provi­

sion for t.posing liabili~y on cable operators is vague, it,

too, should only be iJIposed after a court has previously found

a progr_ obscene. Such procedures are totally absent from

the Proposed Rule, however.

The ca.aission has not exercised it. interpretive power

to narrowly construe Section 10 to avoid these constitutional

deficiencies. Rather, it has at best indicated that .uch

steps would be appropriate without incorporating corresponding

regulatory language into the Proposed Rule. See, LJL., Notice

at 6 n.11 (suggesting basi. for narrowing statu~ory prohibi­

tion standard for PEG acce.s). Indeed, the co_is.ion has
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indicated that it int.nds to incorporat. a host of other

..asures into its Proposed Rule, but it bas not delin.ated the

breadth of those .easur.s. a_, LL., id. , 14, at 7

(wcomaenter••hould also address whether our regulations

should provide for any additional ..asur.s not expressly

addr.ssed in the statute. W) • In any cirCUlUltance, this rule­

_king approach prejudices the public's right to co_ent on

regulatory propo.als. It should be .sPecially disfavored in

this situation, where cor. fir.t aaendlaent right. are

threatened.

I'TD'm 01 CQIIIIIITIRS

The Alliance for ca.aunity Media, the Alliance for

ca.aunication. DeIlocracy, the Allerican civil Liberties Union,

and P.opl. for th. Aaarican Way are non-profit corporations

that r.pre.ent organizations and individuals who use PEG and

lea.ed acce.. chann.l. both •• progr....r. and a. viewer••

Th. ccmaents that th.y jointly .ubait th.refore refl.ct the

unique .hared Per.Pectiv. of organization. who.. IUtllbers have

a dir.ct inter••t in a.suring that cable oPerators us. the

public rights of way in a _nner consi.tent with the interests

of the entire coaaunity.

The Allianc. for ca.aunity Media (foraerly the National

Fed.ration of Local cable Progr_rs) is dedicated to both

ensuring that People bave access to cable and other .l.ctronic

1I8dia and proaoting ccmaunity use. of .uch ..dia. It is a

national aeaber.hip organization c~ris.d of aor. than

twelva-hundred organizations and individual. in JIOre than
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seven-hundred communiti.., including volunteer acce.s pro­

ducers, access center JI8Il8gen and staff • ..:ben, local cable

advisory board JD8IIbers, city cable officials, cable company

staff working in comaunity programaing, and others interested

in local prograJllllling around the country. The Alliance for

Comaunity Media assists its ".hers in all aspects of

community proqr_ing over access channels, frOJI procluction

and operations to r8CJUlatory oVersight.

The Alliance for Communications DeIlocracy supports

efforts to protect the rights of the public to speak via

cable, and it promotes the availability of the widest po.sible

diversity of information sources and services to the public.

The Board of Directors of the organization is cgaposed of

representatives of nonprofit access corporations in comauni­

ties around the country,1/ who together have helped thousands

of members of the public use the access channels that have

been established in their ca.aunities.

The Allerican civil Liberties Union ("the ACW") is a

nationwide, nonpartisan organization with nearly 300,000

Jl8llbers, uny of Whom are viewers of PEG and leased access

cable channels. It is dedicated to the protection and

promotion ,of individual rights and liberties, pri_ry aIlOng

th_ freedo. of speech. In 1990 the ACW established an Arts

Censorship Project specifically to combat an increased cli_te

1/ Th••• ca.aunitie. include Chicago, Illinoi.: Montgoaery
County, Maryland: Boston, Ma...chu.etts: Grand Rapids,
Michigan; Manhattan and staten Island, Hew York: Col\Dlbus,
Ohio: Tucson, Arizona: and the state of Hawaii.


